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ABSTRACT  
Protection of Traditional Knowledge: Legal Analysis 
 
         This dissertation examines some of the existing legal regimes for 
the protection of traditional knowledge and associated genetic resources 
in order to know whether or not they are suitable and effective in securing 
the interests of local communities and indigenous peoples. Among the 
international and regional conventions that will be considered are the 
CBD, the United Nations Declaration on the Rights of Indigenous 
Peoples 2007, and the African Model Legislation for the Protection of the 
Rights of Local Communities, Farmers and Breeders, and for the 
Regulation of Access to Biological Resources 2000. In addition, the 
contractual measures relating to the exploitation of traditional knowledge 
and associated genetic resources, and the position in the Sudan will be 
examined. 
         The dissertation concludes with some recommendations with a view 
of filling in the legislative gaps in the national legal framework to ensure 
effective protection of traditional knowledge and genetic resources and to 
secure the interests of local communities. These recommendations 
include the following: 
(a) Adoption of a national policy and strategy on the protection of 
traditional knowledge and associated genetic resources. 
(b) Promulgation of comprehensive regulatory measures, based on the 
national policy and strategy to be endorsed, and the experiences of some 
developing countries. 
(c) Provision of an enabling environment, which secures public 
participation, accountability and transparency.  
           
vii  
  اﻟﻤﺴﺘﺨﻠﺺ
  ﺗﺤﻠﻴﻞ ﻗﺎﻧﻮﻧﻲ: ﺣﻤﺎﻳﺔ اﻟﻤﻌﺎرف اﻟﺘﻘﻠﻴﺪﻳﺔ
  
ﺑﻌѧѧﺾ اﻟѧѧﻨﻈﻢ اﻟﻘﺎﻧﻮﻧﻴѧѧﺔ اﻟﻘﺎﺋﻤѧѧﺔ ﻟﺤﻤﺎﻳѧѧﺔ اﻟﻤﻌѧѧﺎرف   هѧѧﺬﻩ اﻹﻃﺮوﺣѧѧﺔ ﺑﺎﻟﺘﺤﻠﻴѧѧﻞ اﻟﻘѧѧﺎﻧﻮﻧﻲ  ﺗﺘﻨѧѧﺎول      
ﻤﻌﺮﻓѧѧﺔ ﻣѧѧﺪى ﻣﻼﺋﻤﺘﻬѧѧﺎ وﻓﺎﻋﻠﻴﺘﻬѧѧﺎ ﻓѧѧﻲ  ﺣﻤﺎﻳѧѧﺔ ﻣﺼѧѧﺎﻟﺢ ﻟاﻟﺘﻘﻠﻴﺪﻳѧѧﺔ واﻟﻤѧѧﻮارد اﻟﻮراﺛﻴѧѧﺔ اﻟﻤﺮﺗﺒﻄѧѧﺔ ﺑﻬѧѧﺎ 
اﻹﺗﻔﺎﻗﻴѧﺎت اﻟﺪوﻟﻴѧﺔ واﻹﻗﻠﻴﻤﻴѧﺔ اﻟﺘѧﻲ ﺳѧﻴﺘﻢ ﺗﻨﺎوﻟﻬѧﺎ  ﻣѧﻦ ﺑѧﻴﻦ . ﺴѧﻜﺎن اﻷﺻѧﻠﻴﻴﻦ اﻟﻤﺠﺘﻤﻌѧﺎت اﻟﻤﺤﻠﻴѧﺔ واﻟ 
ﻣѧѧﻢ اﻟﻤﺘﺤѧѧﺪة ﺑﺸѧѧﺄن ﺣﻘѧѧﻮق اﻟﺴѧѧﻜﺎن اﻟﻤﺤﻠﻴѧѧﻴﻦ ﻟﺴѧѧﻨﺔ اُﻷ ﺑﺎﻟﺘﺤﻠﻴѧѧﻞ، إﺗﻔﺎﻗﻴѧѧﺔ اﻟﺘﻨѧѧﻮع اﻹﺣﻴѧѧﺎﺋﻲ، وإﻋѧѧﻼن 
اﻟﻤﺤﻠﻴѧﺔ، واﻟﻤѧﺰارﻋﻴﻦ واﻟﻤѧﺮﺑﻴﻴﻦ،  ، وإﻧﻤѧﻮذج اﻟﻘѧﺎﻧﻮن اﻹﻓﺮﻳﻘѧﻲ ﻟﺤﻤﺎﻳѧﺔ ﺣﻘѧﻮق اﻟﻤﺠﺘﻤﻌѧﺎت7002
اﻟﻌﻘѧﻮد  اﻻﻃﺮوﺣѧﺔ  ﻋѧﻦ هѧﺬا، ﺗﺘﻨѧﺎول  ًﻼﻓﻀѧ . 0002ﻋﻠﻰ اﻟﻤﻮارد اﻟﺒﻴﻠﻮﺟﻴﺔ ﻟﺴﻨﺔ  وﻟﺘﻨﻈﻴﻢ اﻟﺤﺼﻮل
 ارد اﻟﻮراﺛﻴѧﺔ اﻟﻤﺮﺗﺒﻄѧﺔ ﺑﻬѧﺎ، واﻟﻮﺿѧﻊ ﻓѧﻲ اﻟﺴѧﻮدان اﻟﻤѧﻮ ذات اﻟﺼﻠﺔ ﺑﺎﺳﺘﻐﻼل اﻟﻤﻌѧﺎرف اﻟﺘﻘﻠﻴﺪﻳѧﺔ و 
  .ﻟﻤﻌﺮﻓﺔ ﺣﺎﻟﺔ اﻟﺤﻤﺎﻳﺔ ﻓﻴﻪ
ﺑﻌﺾ اﻟﻤﻘﺘﺮﺣﺎت اﻟﺘﻲ ﺗﻬﺪف إﻟﻰ ﺳﺪ اﻟﺜﻐﺮات ﻓﻲ اﻹﻃѧﺎر اﻟﻘѧﺎﻧﻮﻧﻲ ﺧﻠﺼﺖ اﻻﻃﺮوﺣﺔ إﻟﻰ          
ﻮارد اﻟﻮراﺛﻴѧѧﺔ اﻟﻤﺮﺗﺒﻄѧѧﺔ ﺑﻬѧѧﺎ، وﻟﺤﻤﺎﻳѧѧﺔ ﻣﺼѧѧﺎﻟﺢ اﻟﻤѧѧاﻟﺴѧѧﻮداﻧﻲ ﺑﻬѧѧﺪف ﺣﻤﺎﻳѧѧﺔ اﻟﻤﻌѧѧﺎرف اﻟﺘﻘﻠﻴﺪﻳѧѧﺔ و 
  :ﺗﺸﺘﻤﻞ هﺬﻩ اﻟﻤﻘﺘﺮﺣﺎت ﻋﻠﻰ اّﻻﺗﻲ. اﻟﻤﺠﺘﻤﻌﺎت اﻟﻤﺤﻠﻴﺔ
  .ارد اﻟﻮراﺛﻴﺔ اﻟﻤﺮﺗﺒﻄﺔ ﺑﻬﺎﺳﻴﺎﺳﺔ وإﺳﺘﺮاﺗﻴﺠﻴﺔ وﻃﻨﻴﺔ ﻟﺤﻤﺎﻳﺔ اﻟﻤﻌﺎرف اﻟﺘﻘﻠﻴﺪﻳﺔ واﻟﻤﻮﺗﺒﻨﻲ ( أ)
إﺳﺘﺼﺪار ﺗﺪاﺑﻴﺮ ﻗﺎﻧﻮﻧﻴﺔ ﻣﺘﻜﺎﻣﻠﺔ ﻓﻲ ﺿﻮء اﻟﺴﻴﺎﺳﺔ واﻹﺳﺘﺮاﺗﻴﺠﻴﺔ اﻟﺘﻲ ﺳﻴﺘﻢ ﺗﺒﻨﻴﻬﺎ، وذﻟﻚ ﻣﻊ ( ب)
  .إﺳﺘﺼﺤﺎب ﺗﺠﺎرب ﺑﻌﺾ اﻟﺪول اﻟﻨﺎﻣﻴﺔ
  .واﻟﺸﻔﺎﻓﻴﺔ ،آﻔﺎﻟﺔ اﻟﻤﻨﺎخ اﻟﻮﻃﻨﻲ اﻟﺬي ﻳﻀﻤﻦ اﻟﻤﺸﺎرآﺔ اﻟﻌﺎﻣﺔ، واﻟﻤﺤﺎﺳﺒﺔ( ج)
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 Introduction 
 
         Traditional knowledge and the associated genetic resources do not 
only constitute a source of economic sustenance for local communities 
and indigenous people, but they also reflect their social and cultural 
lifestyles. In addition, if not all, most of the scientific breakthroughs made 
in the field of pharmaceutical industry and agriculture were based on the 
traditional knowledge and related genetic resources, which originally 
belong to local communities and indigenous people. Nevertheless, the 
economic benefits generated from the use and exploitation of traditional 
knowledge and associated genetic resources are not shared with these 
communities and indigenous people. In fact, these valuable resources 
were and continued to be subject to various forms of bio-piracy, which is 
usually practiced by multinational companies.   
         Thus, serious efforts were undertaken by some relevant 
international organizations, for example, WIPO, UNESCO and the AU, 
which have led to the adoption of numerous international and regional 
conventions aimed at protecting and promoting traditional knowledge and 
related genetic resources for the ultimate objective of securing the 
interests of traditional owners and facilitating access to such knowledge 
and associated resources. These international and regional endeavors 
 were also paralleled with some successful national legal efforts initiated 
by some developing countries, for example, Malaysia and South Africa. 
However, if not all, most of the LDCs, which include Sudan, lack the 
needed regulatory measures to secure the traditional cultural rights and 
related genetic resources of traditional owners. 
         Hence, the real challenge which faces the LDCs, including Sudan, is 
how to formulate the appropriate regulatory measures to secure the 
traditional cultural rights and related genetic resources of their local 
communities and indigenous people and to enable access to these 
precious resources on equitable terms. However, this is not a difficult 
challenge to accomplish if the LDCs have the needed enthusiasm towards 
the equitable rights of their local communities and indigenous people. To 
be as such, the LDCs need to take concrete legal measures, which involve 
the adoption and adaptation of the relevant international and regional 
conventions into their national legal frameworks. Towards this, the LDCs 
may need to draw from the experiences of some developing countries, 
which have successfully promulgated comprehensive legal frameworks 
for the protection of the economic, social and cultural rights of traditional 
owners over their traditional knowledge and related genetic resources. 
         All the above and other related issues will be handled in this 
dissertation in four chapters. In the first chapter, the scope and the 
definition of some basic concepts related to the subject matter of the 
 dissertation will be considered. Moreover, the scope and the economic 
and social importance of traditional knowledge will be examined. The 
second chapter examines the existing regimes of protecting traditional 
knowledge and related genetic resources. In this context, select relevant 
international and regional conventions will be studied to demonstrate this. 
Furthermore, the contractual measures of protection will be considered. 
The third chapter deals with the protection of traditional knowledge under 
the intellectual property regime. However, emphasis will be made on 
select forms of industrial property and the Sui generis system for the 
protection of new varieties of plants. Lastly, chapter four summarizes the 
analysis of the previous chapters and provides some recommendations 
with a view of filling in the legislative gaps in the Sudan. 
 
 
 
 
 
 
 
 
  Chapter One  
The Scope of Traditional Knowledge and its Importance 
  
Introduction  
         This chapter examines the scope of traditional knowledge and its 
importance. For the purpose of determining its scope, the chapter starts 
with the definition of basic concepts related to traditional knowledge in 
light of some relevant international agreements and Regional Model 
Legislation, for example, the Convention on Biological Diversity 1992 
and the African Model Legislation for the Protection of Local 
Communities, Farmers and Breeders, and for the Regulation of Access to 
Biological Resources. In addition, some of the definitions proposed by 
some writers will be considered. Furthermore, the reasons for the 
protection of traditional knowledge will be considered with a view of 
highlighting the economic and social importance of traditional 
knowledge.                                                                                               
Definition of Traditional knowledge and its Scope                                 
                                 At the outset, it is worth noting that the term 
"traditional knowledge" embraces diverse components1. This fact does 
not only manifest the wide scope of traditional knowledge, but also 
                                                 
1. WIPO International Forum on "Intellectual Property and Traditional Knowledge: Our Identity. Our Future" Organized by WIPO in Cooperation with the    
 Government of the Sultanate of Oman. Muscat, January 21 – 22, 2002. Information Note on             
 Traditional Knowledge. Prepared by the International Bureau of WIPO.                                              
                                                                         
 explains why a number of definitions for this term have been offered. 
However, there is no uniform or agreed definition of traditional 
knowledge2. The CBD in the context of emphasizing the importance of 
biological diversity refers to traditional knowledge in its preamble as 
"knowledge, innovations and practices of indigenous and local 
communities embodying traditional lifestyles"3. Inclusion of the word 
"innovations" in this definition signifies that the member States to this 
convention agreed that traditional knowledge can also be novel and 
inventive as any other innovation in the industrial field4.                          
The African model Legislation for the Protection of the Rights of Local 
Communities, Farmers and Breeders, and for the Regulation of Access to 
Biological Resources, which was adopted by the OAU, now known as the 
AU, uses the terms "community knowledge" and "indigenous knowledge" 
in lieu of the term "traditional knowledge". This model Legislation 
defines these terms as "the accumulated knowledge that is vital for 
conservation and sustainable use of biological resources and/ or which is 
of socio economic value, and which has been developed over the years in 
indigenous/ local communities". However, this model Legislation 
emphasizes, in its preamble, the need to preserve and maintain the 
                                                 
2.G. Dutfield, Developing and Implementing National Systems for Protecting Traditional Knowledge: 
A Review of Experiences in Selected Developing Countries. UNCTAD Expert Meeting on Systems      
  and National Experiences for Protecting Traditional Knowledge, Innovations and Practices. Geneva. 
30 October – 1 November 2000.                                                                                                                  
3. Adopted in Rio de Janeiro in June 1992 and entered into force on 29 December 1993. See also Ibid.   
                                                                                                                                                               
4. Supra. note 1 at p. 3.                                                                                                                                                                                                                      
 relevant provisions of the CBD relating to "knowledge, innovations and 
practices of indigenous and local communities".                
         In addition to all the above, there are other definitions for the term 
"traditional knowledge" forwarded by some writers. For example, 
Thomas Cottier and Marion Panizzon define this term to indicate "the 
ways and means by which individuals or communities identify and 
improve genetic resources over time, including processes related to their 
extraction from nature and their preparation for human usage, including 
the methods and techniques for preserving the communities' accumulated 
information about genetic resources for future generations"5. A similar 
definition of traditional knowledge, though  more precise is offered by 
Stephen A. Hansen and Justin W. Van Fleet as follows " Traditional 
knowledge is the information that people in a given community, based on 
experience and adaptation to a local culture and environment, have 
developed over time, and continue to develop. This knowledge is used to 
sustain the community and its culture and to maintain the genetic 
resources necessary for the continued survival of the community"6.           
         Another definition describes traditional knowledge in a manner that 
is intended to make a distinction between it and what is known as TCEs, 
                                                 
5. T. Cottier and M. Panizzon, Legal Perspectives on Traditional Knowledge: The Case for Intellectual 
Property Protection. Journal of International Economic Law 7(2). Cambridge University Press. 2004. at 
371.                                                                                                                                                                 
6. S. A. Hansen and Justin W. Van Fleet, Traditional Knowledge and Intellectual Property. A Handbook on Issues 
and Options for Traditional Knowledge Holders in Protecting their Intellectual Property and                   
 Maintaining Biological Diversity. Centre for Science and Environment.                                                   
 as follows: "the content, substance or idea of knowledge (such as 
traditional know-how about the medicinal use of a plant, or traditional 
ecological management practices), as distinct from the form, expression 
or representation of traditional cultures (such as a traditional song, 
performance, oral narrative or graphic design), which are known as TCEs 
or expressions of folklore"7. However, this definition rather denotes the 
wide scope of traditional knowledge than providing a distinction between 
traditional knowledge and other forms of TCEs. This is because all forms 
of knowledge, whether TK or TCEs originate from indigenous and local 
communities and manifest their cultural identity8.                                        
         Therefore, there are other technical terms associated with traditional 
knowledge, which should be defined before considering the appropriate 
legal apparatus of protection. One of these terms is TCEs, which is 
thoroughly defined in Section 2 of the Model Provisions for National 
Laws on the Protection of Expressions of Folklore Against Illicit 
Exploitation and Other Prejudicial Actions prepared jointly by WIPO and 
UNESCO as "productions consisting of characteristic elements of the 
traditional artistic heritage developed and maintained by a community of 
                                                 
7. WIPO Intellectual Property Handbook: Policy, Law and Use. WIPO 2000. Second edition. Reprinted 2006. at p.446.   
8. Ibid.                                                                                                                                                                                                                                     
 (name of the country) or by individuals reflecting the traditional artistic 
expectations of such a community9, in particular:                                     
(a) verbal expressions, such as folk tales, folk poetry and riddles, signs, 
symbols and indications;                                                                     
(b) musical expressions, such as folk songs and instrumental music; 
(c) expressions by actions, such as folk dances, plays and artistic forms of      
rituals; whether or not reduced to a material form; and                            
(d) tangible expressions, such as:                                                              
(i) productions of folk art, in particular, drawings, paintings, carvings,          
sculptures, pottery, terracotta, mosaic, woodwork, metalwork, jewelry, 
basket weaving, needlework, textiles, carpets, costumes;             
    (ii) crafts; 
    (iii) musical instruments; 
   (iv) architectural forms10".  
         It is obvious from all the above definitions that the term traditional 
knowledge encompasses various types of knowledge. It includes, for 
instance, knowledge on the utilization of genetic resources for medical 
healing, agriculture, production processes, ritual and other usages11. The 
use of turmeric in India for wound-healing, the use of j'oublie in 
                                                 
9.  Model Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit 
Exploitation and Other Prejudicial Actions.                                                                                      
10.  Supra. at p. 59.                                                                                                                                                              
11.  C. M. Correa, Traditional Knowledge and Intellectual Property. Issues and Options Surrounding the 
Protection of Traditional Knowledge. A Discussion Paper. Commissioned by Quaker United Nations 
Office (QUNO), Geneva with financial assistance from the Rockefeller Foundation.                              
 Cameroon and Gabon as a sweetener, the use of plao-noi in Thailand for 
the treatment of ulcers and the use of ayahuasca in the Amazon basin for 
sacred religious and healing are some of the numerous concrete examples 
for such usages12.                                                                                     
         In the final analysis, it can be said that the formation of traditional 
knowledge and utilization are part of the cultural traditions of a given 
community. Being referred to as "traditional" does not necessarily mean 
that it is primitive or stagnant. On the contrary, traditional knowledge, 
though of non-contemporary nature, it develops new knowledge as a 
consequence of improvements or adaptation to changing conditions13. 
Furthermore, it reflects the cultural values of a given community, and 
therefore, it is owned collectively. Another important characteristic of 
traditional knowledge is that it covers different types of fields, that is to 
say, it is not restricted to a particular area of human innovations.                        
However, the fact that traditional knowledge evolves and grows as a 
result of the collective effort of a given community does not mean that 
the individual's role is ignored altogether14. This may be supported by the 
following example from Peru15, where an Achuar (Jivaro) local man 
bitten by a snake in a remote part of the Peruvian rain forest was given a 
                                                 
12. Supra. Note 6. at 3                                                                                                            .                         
13. Supra note 11.                                                                                                                                            
14. W. H. Lewis and V. Ramani, Ethics and Practice in Ethnobiology: Analysis of the International Cooperative 
Biodiversity Group Project in Peru. Integrative Strategies Forum. Rockville, MD 20852                        
15. Ibid.                                                                                                                                                                                                           
 snake bite treatment by a bicultural Candoshi-Achuar man who happened 
to know this cure of snakebite from his mother's tribe, but one unknown 
to the Achuar community.The man recovered from the pain caused by the 
snakebite after taking the cure. Upon return to his Achuar community, the 
man disclosed and explained the characteristics of this novel 
antipoisonous plant. As a result, this cure, within a short span of period, 
was adopted by the Achuar community as part of its traditional treatment 
for snakebite. 
Economic and Social Importance of Traditional Knowledge 
         Apart from the fact that traditional knowledge reflects the cultural 
identity of the local community where it originates, it has gained 
tremendous importance due to its economic value in various fields of 
industry16. This is especially evident in the pharmaceutical, 
phytomedicinal, nutriceutical, and herbal sectors. In this respect, it is 
estimated that three-fourths of the biologically active plant-derived 
composites presently in use have been processed and developed on the 
basis of traditional knowledge17. It is a widely acknowledged fact that 
"traditional knowledge provides useful leads for scientific research, being 
the key to identifying those elements in a plant with a pharmacological 
value that is ultimately destined for the international markets"18. Thus, it 
                                                 
16.  Ibid.                                                                                                                                                         
17. Ibid.                                                                                                                                                          
18. Traditional Knowledge of Biodiversity in Asia-Pacific. Problems of Piracy & Protection. www. grain.org/briefings.   
 is not a surprise to learn that the annual global sales of products derived 
from traditional knowledge to be around US$ 500 and US$ 800 billion19. 
Trade of herbal medicine alone is estimated to be over US$12.5 billion in 
1994 and US$30 billion in 2000.                                                                 
         For Africa region, traditional knowledge assumes a central role in 
important areas, namely; agriculture, food security and medical treatment. 
The contribution of traditional knowledge related to these mentioned 
fields in the Africa's rural economy is roughly about 80%20. Hence, 
traditional knowledge constitutes a source of subsistence for millions of 
people in the African region. However, the contribution of traditional 
knowledge to the overall African economy, compared to Europe, is 
insignificant21. This is mainly due to the lack of government financial 
support, a capable industrial base, an innovative and risk-taking private 
sector in most developing and the LDCs countries.                         
In contrast, the contribution of traditionally-based industries in the 
economies of developed countries is significant. This is due to their 
endowment with a "hard-working, innovative, risk-taking private sector 
that received strong support from the government"22. In this context, it is 
worth noting that if not all, most of the traditionally-based industries of 
developed countries, especially in the fields of medicine and agriculture 
                                                 
19. Ibid.                                                                                                                                                                 
20. H. Nwokeabia, Why Industrial Revolution missed Africa: A "traditional knowledge" perspective. Economic Commission for Africa.  
21. Ibid.                                                                                                                                                                                                                
22. Ibid.                                                                                                                                                                                                                
 were based on the traditional knowledge and genetic resources derived 
from developing and LDCs countries. Regrettably, the process and final 
products of these industries were and continued to be patented without 
sharing the benefits arising from their economic exploitation with the 
countries of origin; most of which are developing or least developed ones. 
         The above, have raised many controversial patent cases relating to 
traditional knowledge, for example, the turmeric, neem, ayahuasca and 
hoodia cactus cases23. Turmeric (Curcuma longa) is a plant of the ginger 
family used as a spice for giving flavor to Indian food. It also used as an 
effective medication for healing injuries and hives, cosmetics and as a 
color dye. In 1995, two Indian nationals at the University of Mississippi 
Medical Centre were granted. US patent no. 5,401,504 concerning the use 
of turmeric in wound healing. The Indian Council of Scientific and 
Industrial Research (CSIR) requested the US Patent and Trademark 
Office (USPTO) to re-examine the patent on the basis that turmeric has 
been in use for thousands of years for treatment of wounds and rashes 
and, therefore, it lacks novelty. This claim was corroborated by 
documentary evidence of traditional knowledge, including an ancient 
Sanskirt text and a paper published in 1953 in the Journal of the Indian 
Medical Association. Notwithstanding the counter arguments that have 
been submitted by the patentees, the USPTO endorsed the CSIR 
                                                 
23. Traditional knowledge and Geographical Indications.       
www.iprcommission.org/papers/pdf/final_report.   
 objections, and eventually, canceled the patent. This landmark case was 
the first to illustrate how a patent based on the traditional knowledge of a 
developing country was successfully challenged and revoked.                         
Neem, an Indian tree, scientifically referred to as Azadirachta indica, is 
now planted across the tropics because of its properties, which proved to 
be useful for the treatment of flu, malaria, and pests' control. In 1994, the 
European Paten Office (EPA) granted European Patent No. 0436257 to 
the US Corporation W.R. Grace and USDA for a "method for controlling 
fungi on plants by the aid of hydrophobic extracted neem oil". In 1995, a 
group of international NGOs and representatives of Indian farmers 
instituted a legal objection against the patent claiming that the fungicidal 
effect of extracts of neem seeds had been known and utilized for centuries 
in Indian agricultural to protect crops, and therefore, the patent in issue 
was not novel. After considering and evaluating all the evidence, the EPO 
decided in 1999 that "all features of the present claim have been disclosed 
to the public prior to the patent application, and therefore, 9the patent) 
was considered not to involve an inventive step". As a result, the patent 
was cancelled by the EPO in 2000.                           
         A different decision, though with much acknowledgement of the 
right of local communities over their traditional knowledge, was reached 
in the case concerning the use of a ritual drink known as "ayahuasca". For 
centuries, the indigenous tribes of Shamans in the Amazon Basin have 
 processed the bark of Banisteriopsis caapi to produce a ritual drink 
known by them as "ayahuasca", which means "vine of the soul" in 
healing rituals to diagnose and cure diseases. Loren Miller, an American 
national obtained US Plant Patent 5,751 in June 1986, granting him 
exclusive rights over a variety of B, caapi he had described as "Da Vine". 
The patent description stated that the "plant was discovered growing in a 
domestic garden in the Amazon rain-forest of South America". On this 
basis, the patentee claimed that Da Vine represented a new and distinct 
variety of B. caapi, mostly because of the flower color. The Coordinating 
Body of Indigenous Organizations of the Amazon Basin (COICA), which 
is an umbrella organization representing over 400 indigenous groups 
learned of the patent in 1994. The Center for International Environmental 
Law (CIEL), acting on behalf of (COICA) filed a re-examination request 
for the patent alleging that a review of the prior art led to the conclusion 
that Da Vine was neither new nor distinct. Moreover, the (CIEL) argued 
that the granting of the patent would be against the public morality 
provisions of the Patent Act because of the sacred nature of 
Banisteriopsis caapi throughout the Amazon region. A thorough and new 
prior art was submitted by CIEL. After examining this prior art, the 
USPTO reached the conclusion that the DA Vine was not distinguishable 
from the prior art submitted by CIEL and, accordingly, revoked the paten 
claim in November 1999. However, this decision was reversed by 
 USPTO in 2001 and the patent was validated on grounds of convincing 
reasons subsequently presented by the patentee. The reversal of the 
decision was mainly due to the fact that the patent was not covered by the 
new provisions in the US on inter partes reexamination because of the 
date of its filing.                                                                                          
         Conversely, the decision reached in the case concerning the plant 
hoodia cactus shows the possibility of arriving at a mutually acceptable 
agreement for access and benefit sharing between the parties involved in 
a particular dispute relating to a product derived from traditional 
knowledge. The facts of this case can be summarized as follows: The 
San, a local community living around the Kalahari Desert in Southern 
Africa, used to consume the hoodia cactus to stave off thirst and hunger 
on long hunting trips. The use of this plant was noted in a study on the 
San community undertaken by a Dutch anthropologist in 1937. A group 
of scientists at the South African Council for Scientific and Industrial 
Research (CSIR) found the study of the Dutch anthropologist and started 
studying the plant referred. In 1995, the CSIR succeeded in patenting 
Hoodia's appetite-suppressing element (P57) and in 1997 have licensed 
the same to the UK biotech company, Phytopharm. In 1998, the 
pharmaceutical company Pfizer obtained the rights to produce and market 
P57 as a drug for slimness and for curing obesity from Phytopharm for up 
to $32 million in royalty and considerable payments. Having heard about 
 the potential exploitation of their traditional knowledge, the San 
community threatened to bring a legal action against the CSIR on 
grounds of "biobiracy" alleging that their traditional knowledge had been 
stolen. They further argued that the CSIR did not observe the rules of the 
CBD, which obliges the prior informed consent of all stakeholders, 
including the original discovers and users.                                                   
         In response to the arguments presented by the San people, 
Phytopharm had made extensive enquirers about the use of the plant 
hoodia cactus, but were not able to find any of the San people, the holders 
and users of the traditional knowledge in question. On the other hand, the 
CSIR, the licensor argued that it had arranged to inform the San 
community of the granted patent and share with it the benefits on 
condition that the drug proved to be successful. Finally, an agreement 
was concluded in March 2002 between the CSIR and the San community 
whereby the latter being acknowledged as the owners of traditional 
knowledge pertinent to the hoodia plant, are to receive a share of any 
future royalties. In this respect, although the San are likely to receive a 
very small percentage of final sales, the actual sum involved still could be 
considerable. This is because the potential size of the market may be so 
wide.                                                                                                         
                                                                                                                        
          From all the above, it is apparent that traditional knowledge is 
indispensable to indigenous and local communities in many part of 
developing and least developed countries, who for centuries relied on 
traditional knowledge for their well-being and livelihood as well as for 
sustainable agriculture. For the developed countries, as it is evident from 
all the above cited cases traditional knowledge, especially in relation to 
agriculture and health has been used as an important source of 
information for further scientific experiments. As a result, innovative and 
crucial products in the field of health and medicine were patented.  
Unfortunately, this has been pursued without sharing the benefits arising 
from the exploitation of traditional knowledge-based products with the 
custodians of such knowledge. According to a study prepared by the 
WHO, up to 80% of the world's population relies on traditional 
medication for its primary health needs24. A fact that clearly indicates the 
inequity, which many indigenous and local communities in various part 
of the world continue to endure.                                                                  
         Therefore, traditional knowledge and the associated genetic 
resources worth protection for equitable and environmental reasons25.  To 
start with the first, it is worth noting that the underlying rationale in many 
agreements and initiatives for the protection of traditional knowledge is 
                                                 
24. Supra. Note 2 at 5. See also, UNCTD (2000), Systems and National Experiences for Protecting 
Traditional Knowledge, Innovations and Practices. Background note by the UNCTAD Secretariat. 
Geneva, UNCTAD.                                                                                                                              
25. Supra. note 11 at 5 et seq.                                                                                                                                                                                                   
 founded on equitable grounds. As it has been indicated, traditional 
knowledge produces value, which unfortunately, because of the present 
patent system is not shared with the original owners of that knowledge, 
that is, the indigenous and local communities. The position has been more 
exacerbated with the piracy of traditional knowledge and the associated 
genetic resources which continued to be practiced by most developed 
countries for years.                                                                                     
         An illustration for the equitable reason underlying the protection of 
traditional knowledge can be provided by reference to plant genetic 
resources. These resources are conserved and utilized by traditional 
farmers for planting, seed production and continuous selection of the best 
adapted farmers' varieties. These farmers they usually cooperate among 
themselves in various forms, for example, through barter across the 
border. In doing so, these farmers contribute in the development of their 
varieties and their circulation. Soon after, these preserved and developed 
varieties may be obtained, by whatever means, and be subjected to further 
scientific research and breeding. If the scientific result is successful, the 
seed companies will be keen to protect the varieties, perhaps under plant 
breeder' rights (PBRs) or any other Sui generis system for the protection 
of new plant varieties that is in force in order to have exclusive economic 
rights on the improved varieties. Regrettably, these exclusive rights are 
granted without any reward to the traditional farmers who actually 
 developed the plant varieties and gave value to them. In this context, it is 
worth mentioning that the regime of plant breeders' rights (PBRs) 
requires that the improved variety to be stable and uniform26. Given the 
fact that the improved varieties of traditional farmers are usually subject 
to variation over time, this regime of protection is not appropriate for 
securing farmers' rights.                                                                                
         It is obvious from the above that the traditional farmers are not 
compensated for the effort they have exerted. On the other hand, seed 
companies are not required to pay any sum of money as a consideration 
for the samples of the varieties they acquire. Moreover, no subsequent 
remuneration or sharing of benefits accruing from the commercial 
exploitation of the varieties by the seed companies will be shared with the 
traditional farmers. This amounts to saying that the regime of PBRs while 
it affords the needed protection to seed companies, it condones at the 
same time the practice of bio-piracy of traditional knowledge and 
associated genetic resources. This has been reiterated in following terms 
"bio-piracy through IPRs has arisen as a result of the devaluation and 
invisibility of indigenous knowledge systems and the lack of existing 
protection under these systems…"27. Therefore, developing and the least 
developed countries should have in place innovative and effective legal 
                                                 
26.  Supra. note 7 at 332.                                  
27. Supra. note 11 at 7.                        
 regimes to eradicate the long existing practice of "bio-piracy"28 in order 
to preserve the traditional knowledge and associated genetic resources of 
their indigenous and local communities.                                                      
         In fact, it is imperative on all developing and the least developed 
countries, which are parties to the CBD to adopt, inter alia, the 
appropriate legal measures for the protection of traditional knowledge 
and associated genetic resources of their indigenous and local 
communities in line with the requisites stipulated in Articles 8, 15, 16 and 
19 of the CBD. In accordance with these prerequisites, each member 
States should as far as possible and appropriate:                         
(a) respect, preserve and maintain knowledge, innovations and practices 
of indigenous and local communities embodying traditional lifestyles 
relevant for the conservation and sustainable use of biological diversity 
and promote their wider application with the approval and involvement of 
the holders of such knowledge, innovations and practices ;                         
(b) where access to genetic resources is granted, it shall be on mutually 
agreed terms and subject to prior informed consent of the member State 
providing such resources;                                                                              
(c) cooperate with other member States, subject to national legislation 
and international law in order to ensure the implementation of the patent 
                                                 
28. Bio-piracy is defined as the process through which the rights of indigenous cultures to genetic resources and knowledge are erased and 
replaced for those who have exploited indigenous knowledge and biodiversity. See Ibid. at 7.          
 system in a way that does not prejudice the overall objectives of the CBD, 
and                                                                                                            
(d) adopt, in cooperation with other member States modalities of a 
protocol setting out appropriate procedures, including, in particular, 
advance informed agreement, in the field of the safe transfer, handling 
and use of any living modified organism resulting from biotechnology 
that may have adverse effect on the conservation and sustainable use of 
biological diversity.                                                                                    
         In addition to the equity considerations, the protection of traditional 
knowledge is central for realizing the overall objectives of environmental 
conservation and sustainable agriculture29. This has been supported by 
prominent academic studies which demonstrate the significant 
environmental advantages of traditional knowledge30. For example, the 
indigenous and local communities of the forest areas use to plant forest 
gardens and manage the rebirth of bush fallows in ways which get 
advantage of natural process and imitate the biodiversity of natural 
forests. Such traditional practices of conservation have led researchers to 
acknowledge the important role of traditional natural resource 
management in the conservation of biodiversity. According to Oldfield 
and Alcorn, "much of the world's crop diversity is in the custody of 
                                                 
29.  Supra. note 11 at 6.                        
30. Supra. note 2 at 7.                          
 farmers who follow age-old farming and land use practices that conserve 
biodiversity"31.                                                                                           
         In addition to the above, protection of traditional knowledge is a 
key factor for the preservation and promotion of knowledge and practices 
embodying traditional lifestyles. In fact, the preservation of traditional 
knowledge is not only a central element of the right to self-identification 
for the indigenous and local communities, but it is equally a vital 
component of the cultural heritage of humankind32. Affording legal 
protection to practices embodying traditional lifestyles and cultures, not 
only will help in preserving them, but will also make them popular and 
respectful beyond the borders of the indigenous communities. This, in 
turn, as it has been articulated by Carlos M. Correa "will make the 
learning and development of such knowledge a more attractive prospect 
for the younger members of such communities, thus perpetuating its 
existence. The possibility of economic returns for the use of that 
knowledge by third parties acts as a further incentive for community 
members to respect their knowledge and continue to engage in practices 
in which that knowledge is used and generated"33. In addition to the 
economic benefits, the protection of traditional lifestyles also serves non-
economic objectives, for example, moral recognition of the authorship of 
                                                 
31. Cited by Graham Dutfield, Consultant from Oldfield ML & Alcorn JB, eds, Biodiversity; Culture, 
Conservation and Ecodevelopment. Boulder, San Francisco and London, West view Press: 37 -58.  
32.  Supra. note 11 at 6.                                                                                                                               
33. Supra. note 11 at 7.                                                                                                                               
 indigenous and local communities on their knowledge.                          
It is also worth mentioning that protection of traditional knowledge 
facilitates the dissemination and utilization of such knowledge on a wide 
scale34. The indigenous and local communities need some forms of 
incentives in order to give their knowledge to others and to conserve it. In 
other words, protection of traditional knowledge is an effective 
instrument for enabling access to such knowledge and for securing the 
rights of indigenous and local communities, as well as for ensuring the 
sustainable utilization of traditional knowledge and associated genetic 
resources. However, this is possible only through the adoption of an 
effective regime of protection that balances and secures the interests of all 
parties involved.                                                                                         
Conclusion                                                                                                
         In summary, the term "traditional knowledge" embraces a wide 
range of traditional innovations in various fields of concern to 
humankind, such as traditional agricultural practices, medicinal 
traditional knowledge, traditional conservation methods and folklore. 
Though numerous definitions were forwarded by many scholars for 
traditional knowledge, there is no official definition for this term. 
However, the economic and social value of traditional knowledge has 
been acknowledged by a wide spectrum of scientists and industries in 
                                                 
34. Ibid. at 8.                                                                     
 many parts of the world. As it has been indicated, the use of traditional 
knowledge in scientific research has resulted in major breakthrough in 
various fields of significant importance to humankind, for example, the 
pharmaceutical and agricultural sectors. Most important, traditional 
knowledge constitutes a source of sustenance   as well as a manifestation 
of cultural identity for the indigenous and local communities.                         
Having realized the economic and social importance of traditional 
knowledge, developing and the least developed countries should adopt an 
appropriate and effective legal regime for the protection of traditional 
knowledge and associated genetic resources of their indigenous and local 
communities. Such a regime is urgently needed to halt the bio-piracy of 
traditional knowledge and associated genetic resources as well as for 
securing the legitimate equitable, economic and moral rights of 
indigenous and local communities on their knowledge. Furthermore, such 
a regime is indispensable for, inter alia, enabling access to traditional 
knowledge and the associated genetic resources and for ensuring their 
sustainable utilization for the benefit of present and future generations.             
 
 
 
  
 
 Chapter Two  
Existing Regimes of Protecting Traditional Knowledge 
 
Introduction 
         This chapter considers the existing regimes of protecting traditional 
knowledge with a view of knowing whether or not they are appropriate 
and effective in securing the interests of the holders of traditional 
knowledge and associated genetic resources. These regimes include: 
international and regional conventions. In the process of examining some 
of these instruments, the contractual measures pertinent to use and/or 
transfer of traditional knowledge and genetic resources will be briefly 
considered.                                                                                     
International and Regional Protection                                                   
         There are numerous relevant international and regional instruments 
that acknowledge the property right of indigenous and local communities 
on their traditional cultural rights and genetic resources. And on this 
premise, these instruments urge the member States to preserve such 
knowledge and associated resources through the adoption of appropriate 
institutional and legal mechanisms. For example, Article 8(j) of the CBD 
calls on member countries to "respect, preserve and maintain knowledge, 
innovations and practices of indigenous and local communities 
 embodying traditional lifestyles relevant for the conservation and 
sustainable use of biological diversity and promote their wider 
application with the approval and involvement of the holders of such 
knowledge, innovations and practices and encourage the equitable 
sharing of the benefits arising from the utilization of such knowledge, 
innovations and practices"35. Furthermore, Article 18(4) of the same 
Convention urges the Contracting Parties to "develop, in accordance with 
national legislation and policies, methods of cooperation for the 
development and use of technologies, including indigenous and 
traditional technologies, in pursuance of the objectives of this 
Convention".36 To this end, the Contracting Parties are encouraged to 
cooperate in the training of personnel and exchange of experts.                         
It is obvious from Article 8(j) that research companies and scientists 
should pay a fair amount for the traditional knowledge made available to 
them and they have to keep the secrecy of such knowledge, in accordance 
with the terms of the agreement concerning the use of traditional 
knowledge. Moreover, developed countries should make available to the 
developing and least developed countries the needed legal and technical 
assistance for preserving and marinating their traditional knowledge.                 
In addition to Article 8(j) (4) of the CBD, the International Treaty on 
Plant Genetic Resources for Food and Agriculture calls on Contracting 
                                                 
35. Wikipedia, the free encyclopedia http://en.wikipedia.org/wiki/Convention_on_Biological_Diversity  
36.  Ibid.                                                                                                                                                            
 Parties to preserve and promote farmers' rights, including37:                       
(a) Protection of traditional knowledge relevant to plant genetic resources 
for food and agriculture;                                                                               
(b) The right to equitably participate in sharing benefits arising  from the 
utilization of plant genetic resources for food and agriculture: and             
(c) The right to participate in making decisions, at national level, on 
matters related to the conservation and sustainable uses of plant genetic 
resources for food and agriculture.                         
By and large, the United Nations Declaration on the Rights of Indigenous 
Peoples 2007 provides more elaborate provisions on the protection of 
traditional knowledge and natural resources of indigenous peoples38. For 
instance, Article 24 of this Declaration asserts the right of indigenous 
peoples to their traditional medicines and to maintain their health 
practices, including the conservation of their vital medicinal plants, 
animals and minerals. Article 31 extends the protection to a broad 
category of traditional knowledge, including natural resources as follows 
"indigenous peoples have the right to maintain, control, protect and 
develop their cultural heritage, traditional knowledge and traditional 
cultural expressions, as well as the manifestations of their sciences, 
technologies and cultures, including human and genetic resources, seeds, 
                                                 
37.  www.planttreaty.com                                                                                                                                         
38.  Adopted by  the General Assembly of the United Nations at its 107th plenary meeting held on the 13th of 
September 2007. See Official Record of the General Assembly, Sixty-first Session. Supplement          
 No.53(A/53), part one, chap. II, sect. A                                                                                                     
 medicines, knowledge of the properties of fauna and flora, oral traditions, 
literatures, designs, sports and traditional games and visual and 
performing arts. They also have the right to maintain, control, protect and 
develop their intellectual property over such cultural heritage, traditional 
knowledge, and traditional cultural expressions". Towards this, the 
Article goes on to call on member States to "take effective measures to 
recognize and protect the exercise of these rights.                          
Likewise, the United Nations Declaration on the Rights of Indigenous 
Peoples calls on member States, in the terms of Article 11(2), "to provide 
redress through an appropriate and effective apparatus, that is developed 
in conjunction with indigenous peoples, with regard to their "cultural, 
intellectual, religious and spiritual property taken without their free, prior 
and informed consent or in violation of their laws, traditions and 
customs". In the same line, Article 27 urges member States to "establish 
and implement, in conjunction with indigenous peoples concerned, a fair, 
independent, impartial, open and transparent process, giving due 
recognition to indigenous peoples' laws, traditions, customs and land 
tenure systems, to recognize and adjudicate the rights of indigenous 
peoples pertaining to their lands, territories and resources, including those 
which were traditionally owned or otherwise occupied or used". Towards 
this end, member States are required to involve indigenous peoples in this 
process. This is in line with Article 32(2), which requires member States 
 to "consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain 
their free and informed consent prior to the approval of any project 
affecting their lands or territories and other resources, particularly in 
connection with the development, utilization or exploitation of mineral, 
water or other resources".                                          
      Besides the international, there are numerous regional instruments 
aimed at protecting traditional knowledge. These instruments are more of 
model laws, which give the member States the right to adopt and/ or 
adapt the provisions stipulated in such laws with their national needs, the 
wishes and aspirations of their traditional communities, drafting traditions 
and international developments. This implies the flexibility of these laws, 
which enable member States to make any needed amendments.                         
The African Model Legislation for the Protection of the Rights of Local 
Communities, Farmers and Breeders, and for the Regulation of Access to 
Biological Resources is one of the regional model laws, which is 
envisaged to protect and promote community knowledge on the African 
region. The objectives of this Model Legislation include, inter alia, the 
recognition and protection of the inalienable rights of local communities, 
including farming communities over their biological resources, 
 knowledge and technologies39. To this end, Article 16 of the Model 
Legislation calls on member States to recognize and protect, through the 
adoption of appropriate legal and institutional mechanisms the rights of 
communities40 relating to the following:                                    
(a) Biological resources;                                                                               
(b) Benefit from the use of their biological resources;                          
(c) Innovations, practices, knowledge and technologies acquired through 
generations;                                                                                               
(d) Collective benefit from the utilization of their innovations, practices, 
knowledge and technologies, and                                                               
(e) The exercise of collective rights as legitimate custodians and users of 
their biological resources.                                                                          
         In a more elaborate terms, Article 23 of the Model Legislation 
provides that the Community Intellectual Rights of the local 
communities, including traditional professional groups, particularly 
traditional parishioners, shall at all times remain inalienable. 
Furthermore, any item of community innovation, practice, knowledge or 
technology, or a particular use of a biological or any other natural 
resource shall be identified, interpreted and ascertained by the local 
                                                 
39. Organization of African Union, Scientific, Technical and Research Commission (AU/STRC), PMB 2359, Lagos, Nigeria.                                    
40. "Local community" is defined in the Model Legislation as "human population in a distinct geographical area, with ownership over its biological resources, 
innovations, practices, knowledge, and technologies governed partially or completely by its own         
customs, traditions or laws.                                                                                                                   
                                                                                                                                         
 communities concerned themselves under their customary practice and 
law, whether such law is written or not.                          
        Most important, the Model Legislation stipulates in Article 23(3) 
that non-registration of any community innovations, practices, knowledge 
or technologies should not be a ground for the exclusion of these rights 
from protection. Moreover, in accordance with Article23(4), the 
publication of a written or oral description of a biological resource and its 
associated knowledge and information, or the presence of these resources 
in a gene bank or any other collection, or its local use does not prevent 
the local community from exercising its community intellectual rights in 
relation to those resources41.                         
The Pacific Regional Framework for the Protection of Traditional 
Knowledge and Expressions of Culture also provides a starting point for 
the Pacific Island countries desiring to endorse legislation for the 
protection of traditional knowledge and expressions of culture42. As the 
case with other similar regional instruments, the Pacific Regional 
Framework is a manifestation of relentless efforts undertaken by various 
relevant international organizations, namely; WIPO and UNESCO.                    
                                                 
41. Article 1 of the Model Legislation defines "Community Intellectual Rights" as "those rights held by 
local communities over their biological resources or parts or derivatives thereof, and over their          
practices, innovations, knowledge and technologies".                                                                             
42. Secretariat of the Pacific Community Cataloging-in-Publication data. Forum Secretariat and UNESCO Pacific Regional      
 Office. The Pacific Regional Framework has been developed in close consultation with SPC,              
UNESCO and Forum Pacific Island member countries and territories and the Council of Pacific Arts, 
which comprises the twenty-seven countries and territories which participate in the Festival of Pacific 
Arts.                                                                                                                                                             
 In comparison with the African Model Legislation, the definitions of the 
basic concepts stipulated in the Pacific Regional Framework is more 
elaborate and comprehensive. For example, Article 4 of the latter defines 
traditional knowledge as "any knowledge that generally:                 
(a) is or has been created, acquired or inspired for traditional economic, 
spiritual, ritual, narrative, decorative or recreational purposes;                   
(b) is or has been transmitted from generation to generation;                      
(c) is regarded as pertaining to a particular traditional group, clan or 
community of people in (enacting country); and                         
(d) is collectively originated and held.                         
In addition to the above, Article 4 of the Pacific Regional Framework 
defines "traditional owners" of traditional knowledge or expressions of 
culture broadly to embrace "the group, clan or community of people; or 
the individual who is recognized by a group, clan or community of people 
as the individual in whom the custody or protection of the traditional 
knowledge or expressions of culture are entrusted in accordance with the 
customary law and practices of that group, clan or community". These 
owners, pursuant to Article 7(3), are entitled to use their traditional 
knowledge or expressions of culture in a way that enables them to43:                                   
(a) reproduce the traditional knowledge or expressions of culture;             
(b)   publish the traditional knowledge or expressions of culture;               
                                                 
43. The Pacific Regional framework refers to these rights as "traditional cultural rights".       
 (c) perform or display the traditional knowledge or expressions of culture 
in public;                                                                                                 
(d) broadcast the traditional knowledge or expressions of culture to the 
public by radio, television, satellite, cable or any other means of 
communication;                                                                                         
(e) translate, adapt, arrange, transform or modify the traditional 
knowledge or expressions of culture;                                                           
(f) fixate the traditional knowledge or expressions of culture through any 
process such as making a photograph, film or sound recording;                  
(g) make available online or electronically transmit to the public (whether 
over a path or a combination of paths, or both) traditional knowledge or 
expressions of culture;                           
(h) create derivative works; 
(i) make, use, offer for sale, sell, import or export traditional knowledge 
or expressions of culture or products derived therefrom;                             
(j) use the traditional knowledge or expressions of culture in any other 
material form; if such use is a non-customary use, whether or not of a 
commercial nature.  
         Doubtless, all the above provide useful guidance for any member 
States of the Pacific Region wishing to protect the traditional knowledge 
of its indigenous people and local communities. As it has been noted 
earlier, the existence of clear and precise definitions of the basic concepts 
 related to traditional knowledge is essential for ensuring effective legal 
protection. Moreover, the detailed provisions concerning   the use of 
traditional knowledge stipulated in Article 22 of the Pacific Framework 
provides useful guidelines for the legislatures in the member States of the 
region. In accordance with these terms, an authorized use agreement 
should include the following:                                                                         
(a) sharing of financial and other benefits arising from the use of the 
traditional knowledge or expressions of culture;                                           
(b) compensation, fees, royalties or other payments for the use;                 
(c) an explanation about the use of traditional knowledge, i.e., whether it 
is granted on an exclusive or non-exclusive basis;                                       
(d) duration of the use to be allowed and right of renewal;                          
(e) disclosure requirements in relation to the use;                                        
(f) the possible sharing by the traditional owners of any intellectual 
property rights arising from the use of the traditional knowledge or 
expressions of culture;                                                                                
(g) access arrangements for the traditional owners;                                     
(h) education and training requirements for the applicant;                            
(i) controls on publication;                                                                          
(j) clarification about whether the rights under the user agreement can be 
assigned;                                                                                                     
 (k) choice of law in relation to disputes under the agreement;                     
(l) respect for moral rights of the traditional owners.                          
It is also worth observing that the term "moral rights", which is stipulated 
in the Pacific Regional Framework in relation to rights conferred on 
traditional owners is similar to the moral rights granted to authors by 
virtue of Article 6 of the Berne Convention for the Protection of Literary 
and Artistic Works 1971, which is incorporated in the Agreement on 
Trade-Related Aspects of Intellectual Property Rights (TRIPs)44. These 
rights, in the terms of the Pacific Framework, include:      
(a) the right of attribution of ownership in relation to the traditional 
knowledge and expressions of culture. This implies that traditional 
owners should have the right to be named as the owners of their 
traditional knowledge and expressions of culture;                          
(b) the right not to have ownership of traditional knowledge or 
expressions of culture falsely attributed to them; and                          
(c) the right not to have the traditional knowledge and expressions of 
culture subject to derogatory treatment45. This right as construed in the 
context of moral right for copyright authors is referred to in some legal 
jurisdictions as the "right of integrity".                                                         
                                                 
44. The Legal Texts: The Results of the Uruguay Round of Multilateral Trade Negotiations. World Trade Organization 2002. Printed by the WTO Secretariat. 
45. Derogatory treatment in the context of traditional knowledge or expressions of culture denotes any act or 
omission that leads to a material distortion, mutilation or alteration of the traditional knowledge or    
expressions of culture in a way that is prejudicial to the honor or reputation of the traditional owner. 
          In order to ensure effective enforcement and deterrence, the Pacific 
Regional Framework prescribes certain offences with penalties in relation 
to traditional cultural rights. According to Clause 26, any non-customary 
use of traditional knowledge or expressions of culture, without the prior 
and informed consent of the traditional owners constitutes an offence that 
is punishable on conviction by a fine and/ or imprisonment. For example, 
it constitutes an offence if a person imports from State "A" into State 
"B" a certain product bearing a symbol, which is an expression of culture 
owned by State "B", if he knows or ought reasonably to have know that, 
had the product been made in State "B", the reproduction of the symbol 
would have required the prior and informed consent of the traditional 
owners. It is equally an offence if a person exports, for non-customary-
use46, and without the prior and informed consent of the traditional 
owners, their traditional knowledge or expressions of culture.                         
In addition to criminal sanctions, the Pacific framework entitles 
traditional owners the right to institute a civil action against any person 
who makes a non-customary use of their traditional knowledge or 
expressions of culture, and without their prior and informed consent. The 
remedies, which a court may grant to traditional owners for the violation 
of their traditional cultural rights, include injunctions, damages for loss 
                                                 
46. It is a defense if the use of traditional knowledge or expressions of culture is in accordance with the customary laws and 
practices of the traditional owners. See Article 4 of the Pacific Framework.                                    
                                                                                                     
 accruing from the unauthorized use and the declaration that the particular 
traditional cultural rights of the traditional owners have been violated.               
However, there are certain restraints which hinder the effective 
implementation of the international and regional instruments referred to 
above. For example, the benign provisions stipulated in the CBD can only 
be enforced if they are ratified and incorporated into the national 
legislation of the signatory States. In addition, the CBD, as the case with 
other international and regional conventions, lacks the enforcement 
mechanism to supervise the implementation of its provisions. Even with 
the existence of an enforcement mechanism, the problem still persists 
because of the limitation of sovereignty, which has and continues to 
hinder the effective implementation of many international instruments.              
Moreover, without the technical, legal and financial support from the 
developed countries, which are in fact the users of traditional knowledge 
and genetic resources originated in the LDCs countries, it is extremely 
difficult, if not impossible for the latter to protect their traditional 
knowledge and secure the rights of their indigenous peoples. Such 
technical, financial and legal support requires a high degree of 
commitment on the part of developed countries with regard to issues 
pertinent to the protection of the indigenous people's traditional cultural 
rights. With such a commitment and enthusiasm towards the legitimate 
rights of traditional owners, it will be likely to ensure the implementation 
 of the relevant international and regional instruments at the national level.          
In addition to the above, a fair and balance agreements with regard to 
access to traditional knowledge and genetic resources, as well as, sharing 
of benefits arising out of the use and exploitation of these resources are 
likely to be concluded between developed countries and the LDCs. In the 
absence of commitment and enthusiasm towards the equitable rights of 
traditional owners, the developed countries are in a position to maximize 
their own economic interests to the detriment of the latter. In comparison 
to developing countries and the LDCs, developed countries have strong 
negotiating power because of their technical and legal expertise. As such, 
the measures stipulated in most of the relevant international and regional 
agreements will be rather an instrument for legalizing the bio-piracy of 
the intellectual rights of traditional people.                                      
Contractual measures of Protection                                   
      Generally speaking, private contractual measures aim at arriving at an 
equitable, or failing this at a consensual agreement, as well as benefit 
sharing with regard to access to traditional knowledge and genetic 
resources. The importance of these contractual measures in securing 
access to traditional knowledge and genetic resources on mutual terms 
has been recognized by various expert panels and committees of the, 
 CBD, WIPO and other relevant international and regional organizations47.          
The intersessional working group of the CBD has emphasized the 
importance of securing the intellectual cultural rights of traditional 
owners, which embrace as has been seen earlier a wide range of rights, 
for example, access to land and sacred places, observance of secrecy, 
right to receive research results based on the use of their knowledge, right 
to joint ownership of any patent that results from the use of transferred 
knowledge48. The report also acknowledged that the traditional 
knowledge to be transferred is community owned, and therefore, benefits 
accruing from the use of such knowledge should be equitably distributed.          
The Intergovernmental Committee on Genetic resources and traditional 
knowledge, which was established by WIPO, has also emphasized the 
importance of including all the concerns of traditional owners stipulated 
in the CBD. Towards this, any agreement regarding transfer of traditional 
knowledge and/ or genetic resources should involve the "provider" of 
material, the "recipient" of material, and the local community. In 
addition, the agreement should indicate that the expressed informed 
consent of the local community has been obtained prior to the 
                                                 
47. According to Walter H. Lewis and Veena Ramani, these contractual measures gained importance from the famous Merck-INBio 
agreement, which became a land mark agreement frequently cited as an effective mechanism that can 
be used to balance the conflicting interests between the developed countries and the biodiversity rich 
nations. See Coughlin Jr MD, Using the Merck-InBio agreement to clarify the Convention on             
        Biological Diversity. Columbia Journal of International Law 31(2) 1993. 337-375.                           
                                 
48. W. H. Lewis and V. Ramani, Ethics and Practice in Ethno biology: Analysis of the International 
Cooperative Biodiversity Group Project in Peru.                                                                             
 enforcement of the agreement. This entails holding direct discussion with 
the local people or with their representatives in their local language. And 
it should always be stipulated in the transfer agreement that the transfer of 
traditional knowledge and/ or genetic resources will not deprive the 
concerned local community to continue using their traditional knowledge 
and genetic resources in accordance with their traditional practices.                    
In addition to the benefits that to be set by the parties to the transfer 
agreement, there are other benefits to be secured to the provider. The 
provider, in consideration for the knowledge being transferred, will either 
receive a lump sum or a share of net profits that result fro the commercial 
exploitation of the knowledge. Another kind of remuneration involves 
joint ownership of the patent that accrues from the transfer of knowledge. 
As it has been earlier considered, the Pacific Regional Framework has 
also stressed the significance of stipulating the rights of traditional 
owners in any authorization (user agreement) concerning use of 
traditional knowledge and/ or access to genetic resources. The recognition 
of these rights in the user agreement is essential for obtaining the prior 
informed consent of traditional owners.                                                       
         Likewise, though not lucidly stated, the African Model Legislation 
for the Protection of the Rights of Local Communities, Farmers and 
Breeder, and for the Regulation of Access to Biological Resources makes 
any access to a biological resource, innovation, practice or knowledge 
 subject to the prior informed consent of the concerned community or 
communities. The grant of permission to use the knowledge and/or access 
to genetic resources does not divest the local community or communities 
to withdraw the authorization or prescribe additional restrictions to the 
original terms of the agreement, if the activities are likely to be harmful to 
their natural environment, cultural heritage or economic life.                         
However, the private contractual measures and the guidelines prescribed 
therefore by the relevant international and regional organizations are not 
mandatory. It is for each member State to endorse these measures, when 
negotiating transfer agreements with developed countries or multinational 
companies. In this context, needless to say that developed countries and 
their major research companies, with their strong bargaining power have 
the advantage of maximizing their interests to the detriment of local 
communities.                                                               
It should also be taken into account that a well negotiated transfer 
agreement presupposes the existence of a conducive political 
environment at the national level that encourages community 
participation in policy making concerning any of the traditional cultural 
rights stipulated in the relevant international and regional instruments 
considered above. In specific terms, the national law of the particular 
State that represents its local communities in negotiating agreements 
relating to use and/or transfer of traditional knowledge and genetic 
 resources should acknowledge all the rights, which enable such 
communities and indigenous peoples to have a say in the formulation of  
development polices or in the process of negotiating agreements relating 
to their knowledge and resources.                          
In fact, the importance of involving local communities and indigenous 
peoples in any development process concerning their traditional 
knowledge and/or natural resources is highly emphasized in the 
provisions of numerous international and regional instruments. For 
example, Articles 18, 19 and 20 of the United Nations Declaration on the 
Rights of Indigenous Peoples stipulate the following rights:                       
(a) the right to participate in decision-making in matters which would 
affect their rights, through representatives chosen by themselves in 
accordance with their own procedures;                          
(b) the right to maintain and develop their own indigenous political, 
economic and social system, to be secure in the enjoyment in their own 
means of subsistence and development, and to  engage freely in all their 
traditional  and other economic activities, and                          
(c) the right to be consulted and involved, through their own 
representative institutions in order to obtain their genuine, prior and 
informed consent before the adoption and implementation of legislative 
or administrative measure that may affect their traditional cultural rights.           
However, without a high degree of observance, transparency and 
 commitment being manifested from all relevant national institutions, it 
will remain impossible to safeguard the traditional cultural rights of the 
local communities and indigenous peoples, even if these rights are overtly 
stated in the relevant national legal framework. Therefore, the inclusion 
of the traditional people's inalienable rights in the national legal 
framework does not necessarily mean that their rights will be protected. It 
is important, in the first place, to secure at the national level a democratic 
and transparent regime that fosters community participation.                                     
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 Conclusion 
      From all the above, it is obvious that considerable legal efforts were 
exerted, both at the international and regional levels for the protection of 
traditional cultural rights of local communities and indigenous peoples. 
These efforts had materialized in numerous conventions and guidelines 
aimed at protecting the rights of traditional owners, namely; within the 
jurisdiction of member countries. This is well illustrated in the relevant 
provisions of the CBD, United Nations Declaration on the Rights of 
Indigenous Peoples, the Pacific Regional Framework for the Protection of 
Traditional Knowledge and Expressions of Culture, and the African 
Model Legislation for the Protection of the Rights of Local communities, 
Farmers and Breeders, and for the Regulation of Access to Biological 
Resources, which were examined earlier. This is, in addition to the 
guidelines proposed by the working groups established by the relevant 
specialized organizations of the UN, namely; WIPO and UNESCO in 
relation to agreements pertinent to use, access and/or transfer of 
traditional knowledge and genetic resources.                          
However, the implementation of the above benevolent provisions 
stipulated in the above considered instruments presupposes the existence 
of certain prerequisites. First, developed countries and their major 
research companies should assist developing and the LDCs in 
strengthening their technical and legal capabilities, which are crucial for 
 strengthening the bargaining power of the latter. Second, a democratic 
and transparent system, which encourages popular participation at the 
national level, is essential to ensure observance and effective 
implementation of all the inalienable rights of traditional owners. Last, 
but not least, an effective global and/ or regional mechanism is necessary 
to supervise the implementation of all the relevant instruments. Failing 
this, these instruments will rather remain, like all the existing 
international and regional instruments guiding principles, which may not 
be observed. 
  
  
 
                                                                                                                      
             
  
  
  
  
  
  
  
  
 Chapter Three  
Protection of Traditional Knowledge under Intellectual 
Property System  
  
  
Introduction 
         In this chapter, the available alternatives for the protection of 
traditional knowledge and associated genetic resources in the existing 
intellectual property system will be examined with a view of knowing 
whether or not this regime is appropriate in securing the needed 
protection. However, since there are so many forms of intellectual 
property rights, select types of industrial property and the Sui generis 
system for the protection of new varieties of plants will be examined. 
Moreover, the position in Sudan and in some developing countries, 
namely; Malaysia and South Africa will be considered in order to draw 
from the legal experience of these countries, in relation to the protection 
of traditional knowledge to fill in the legislative gap, if there is any, in the 
relevant national legal framework.                                                               
Protection under the Intellectual Property System                                   
         At the outset, it is worth emphasizing that WIPO, WTO and other 
relevant international and regional organizations had initiated various 
legal initiatives aimed at protecting the traditional cultural rights of 
indigenous and local communities. These include the available forms of 
 protection within the industrial property regime and the Sui generis 
system for the protection of new varieties of plants, which arguably may 
not be that appropriate in ensuring the desired protection.                          
To start with the patent system, which is now considered part and parcel 
of the TRIPs Agreement it is possible for any member State, in 
accordance with Article 27, which extends patents to any field of 
technology regardless to the sources of its production49. This implicitly 
means the possibility for any country to protect traditional knowledge and 
the associated cultural rights of indigenous people and local communities 
in accordance with the terms of the referred Agreement. In line with this, 
the national patent system of many member States were drafted broadly, 
apparently with a view of extending patents to any field of technology, 
including traditional knowledge. For example, sections 3(1) and 6 of 
Sudan Patents Act, 1971, implicitly allow the grant of patent to any 
invention in any field of industry, including agriculture50.                         
Generally speaking, patents could be obtained for products derived, 
manufactured, processed or developed from traditional knowledge and 
associated genetic resources as it has been observed previously in the 
various patents relating to medications and agriculture. In other words, 
traditional knowledge and the associated genetic resources, per se, may 
not fulfill the prescribed conditions for patentability, namely, inventive 
                                                 
49. Article 27 of the TRIPs. WIPO Publication No. 223(E) Reprinted 2006.       
50. Laws of the Sudan. Volume 6. 1971 – 73.  Fifth edition.                                          
 step and public disclosure. The requirement of inventive step or non-
obviousness stipulates that the subject matter to be patented must not 
have been obvious at the time of its creation to anyone having normal 
skill in the art51. And the condition of disclosure compels the patentee to 
make full disclosure of his invention.                                                            
         The above enumerated requirements are difficult, or rightly, 
impossible to apply to traditional knowledge for many reasons. First, 
although traditional knowledge, as it has been seen in its definition, is 
considered an innovation, there is no acceptable degree of novelty so far 
agreed upon in any one of the relevant existing international and regional 
instruments for traditional knowledge. In fact, it is impossible to 
determine novelty in relation to traditional knowledge. Second, the 
requirement of non-obviousness contradicts the fact that traditional 
knowledge may be known throughout the particular local community or 
within a certain group of the indigenous peoples. Third, the obligation of 
disclosure violates the inalienable rights of traditional owners relating to 
the observance and maintenance of secrecy to their traditional cultural 
rights. This because, as it has been stipulated in the Model Law for the 
Protection of Traditional Knowledge and Expressions of Culture, certain 
aspects of traditional knowledge or expressions of culture may have "a 
secret or sacred significance according to the customary law and practices 
                                                 
51. Supra. note 49.                                
 of the traditional owners concerned"52. This is consistent with Article 25 
of the United Nations Declaration on the Rights of Indigenous Peoples, 
which gives indigenous peoples the right to preserve their distinctive 
spiritual traditional knowledge and other resources.                          
Protection of traditional knowledge may also be pursued under the regime 
of trade secrets, which is stipulated in Article 39 of the TRIPs Agreement. 
Traditional knowledge and associated genetic resources can be protected 
under this regime, through the conclusion of confidentiality and access 
contracts53. However, in order to be protected under the system of trade 
secret, the traditional knowledge in question should have a commercial 
value, must not be in the public domain, and its secrecy must be 
preserved through reasonable endeavors on the part of the parties to the 
agreement pertinent to the use of traditional knowledge.                         
The major draw back of the trade secrets regime is the fact that the 
aggrieved party has to prove breach of confidence or some form of 
malicious intent on the part of the other contracting party as the direct 
cause for the unauthorized dissemination of traditional knowledge in 
order to receive compensation. However, this seems to be workable in 
cases where there is already a contractual arrangement between the 
owners of traditional knowledge or their representatives and the entity, 
which intends to exploit the traditional knowledge. The stipulation in this 
                                                 
52. Article 4 of the Model Law.                            
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 contract for the maintenance of secrecy in relation to the traditional 
knowledge will give the owners of such knowledge to claim damages 
from the other contracting party in case that the latter violates the duty of 
secrecy imposed on it by virtue of the agreement.                         
However, in cases where there are no contractual arrangements        it is 
impossible for the owners of traditional knowledge to seek compensation. 
Therefore, the regime of traditional knowledge does not per se provide 
legal protection to traditional knowledge. It requires in the first place the 
existence of a contractual arrangement in which the owners of traditional 
knowledge or through their representatives overtly dictate on the other 
contracting party the duty to maintain secrecy with regard to the 
particular traditional knowledge. Moreover, the owners of traditional 
knowledge must prove the element of malicious intent or breach of 
confidence on the part of the other contracting party to be entitled to 
compensation. Failing to prove this, the traditional knowledge will be 
disseminated to the public and will no longer be considered as secret.                
Protection of traditional knowledge through the trade secrets regime also 
presupposes the existence a well negotiated contract that secures the 
interests of traditional owners. This may not be easy for most traditional 
owners in various parts of the world, especially in the LDCs where they 
lack political and legal representation and other economic and social 
rights stipulated in the various international and regional instruments, 
 which were examined in the previous chapter. Therefore, in the absence 
of legal representation and awareness, the traditional cultural rights of the 
local communities will be prone to various sorts of piracy.                         
The trademark system, which is also stipulated in the TRIPs Agreement, 
is another alternative for the protection of traditional knowledge. To 
explain this, a company may sell, for example, a commodity that is 
derived from certain local plant. The indigenous people, that is, the 
traditional owners who inhabit the region, where the plant is found may 
also sell the plant. In addition, the traditional owners of the plant may 
seek its registration as a trademark, and license out the exploitation of the 
trademark to allow manufacturers to secure authenticity. This enables the 
consumer to know that the traditional owners, by putting the mark on 
their products have consented to the behavior of the manufacturers. 
Hence, the addition of the trademark and its approval has an added value 
to the original product.                               
      Besides the above, names, images, photos, and symbols could be used 
in connection with the marketing of various products derived from 
traditional knowledge and associated genetic resources54. Existing 
methods could be utilized on products and approved by a local 
community as a way of indicating or certifying the traditional owners and 
adding value to a product. This has the advantage of gaining consumer 
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 confidence and, in turn, generating royalties from the marketed products.          
The main disadvantage of trademark system in relation to traditional 
knowledge is the fact that it does not prevent the use of traditional 
knowledge. It only prohibits the use of identical or similar mark to the 
original mark, which is registered by its owner. In other words, the 
trademark regime does not maintain the secrecy of traditional knowledge, 
but rather aims at protecting the interests of both, manufacturers and 
consumers. In fact, the criteria prescribed in the TRIPs Agreement for the 
protection of trademark aim at realizing this objective.                          
Protection of traditional knowledge can also be obtained under the 
International Convention for the Protection of New Plant Varieties 
(UPOV) 1978 or 199155. However, this is possible for the member States, 
which have promulgated a special regime for the protection of new 
varieties of plant, including the rights of breeders. However, the UPOV 
system for the protection of new varieties of plant may not be that useful 
for the protection of traditional knowledge. This is because this regime is 
based on the western intellectual property regime. This is obvious in the 
criteria for the protection of a plant variety, which are stipulated in the 
UPOV Convention. According to these criteria, a plant variety must be 
                                                 
55. International Convention for the Protection of New Varieties of Plants of December 2, 1961, as 
Revised at Geneva on November 10, 1972, on October 23, 1978, and on March 19, 1991.               
www.upov.int/en/publications/conventions/                             
 distinct from existing and commonly known varieties, uniform, stable and 
novel.                                                                                                        
         It is apparent from the above that the conditions for the protection 
of new varieties of plant are hard, or at least, extremely difficult to meet 
in relation to traditional knowledge. In particular, how to determine 
novelty for a certain traditional knowledge? And in accordance to what 
standard? In addition, application of the patent requirement of disclosure 
to traditional knowledge will dismantle the element of secrecy, which is 
one of the most important aspects of traditional knowledge. Moreover, 
the whole process involved in using the UPOV regime for the protection 
of traditional knowledge is time consuming and costly.                          
The Position in Sudan                                                                             
         Sudan has a rich diverse traditional knowledge, cultures and natural 
resources56. With regard to traditional knowledge, it is regrettable to note 
that the existing national intellectual property regime does not make any 
reference to the term "traditional knowledge". Reference is only made in 
a vaguely way to one aspects of traditional knowledge' namely; folklore 
in section 7(1) and (2) of the Copyright and Neighboring Rights 
Protection Act, 199657 as follows "national folklore of the Sudanese 
community is deemed to be the property of the State. The State, 
represented by the Ministry of Culture and Information, shall endeavor to 
                                                 
56.  New World Encyclopedia. www.newworldencyclopedia.org/entry/Image   
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 protect works of folklore by all legal ways and means, and shall exercise 
the rights of an author in cases of mutilation, transformation and 
commercial exploitation". However, the Act has neither provide a 
definition for the term "national folklore" nor stipulate any conditions for 
the protection of national folklore and the associated cultural rights of the 
original owners.                                                                                         
         Doubtless, failure of the Copyright and Neighboring Rights 
Protection Act, 1996 to provide a definition to the term "national 
folklore", will definitely result in great uncertainties in deciding whether 
or not a particular knowledge or culture qualifies as a national folklore. 
Furthermore, no specific violations are prescribed under this Act. 
Therefore, it may be impossible for the State, which represents the 
original owners to secure the rights of the latter in case of violation.                   
As for the possibility of protecting traditional knowledge under the 
national industrial property regime58, it can be argued that the provisions 
of the Patents Act, 197159 are not that useful for the reasons, which were 
forwarded earlier in the context of explaining the disadvantages of using 
the patent system for the protection of traditional knowledge. In fact, the 
provisions of the Patents Act are more likely to be used by research 
companies and manufacturers to protect their inventions, which in reality, 
                                                 
58. Up-to-date, Sudan has three enactments governing patents, trademarks, and industrial designs. These 
enactments are: The Patents Act, 1971, the Trademarks Act, 1969 and the Industrial Designs Act, 1974. 
59  Laws of the Sudan. Volume 6. 1971 – 73. Fifth edition.                                                                                      
                                                                                                                         
 were derived on the traditional knowledge of the indigenous people or 
local community. This was evident in the cases relating to the 
unauthorized exploitation of traditional knowledge and/ or associated 
genetic resources that were considered in the first chapter.                          
The Experience of Malaysia                                                                      
              Malaysia is located in the humid tropics of the Southeastern 
Asia, and because of this favorable geographical position it is endowed 
with rich and diverse natural resources and biodiversity60, which for 
thousands of years have been respected and exploited by the indigenous 
people and local communities61. For these communities, the biodiversity 
is not only crucial for marinating the natural equilibrium but also an 
important source for satisfying their economic, social and spiritual needs.                         
Having realized the economic and social importance of traditional 
knowledge and associated genetic resources, Malaysia has adopted a 
national policy aims at transforming the country into "a world centre of 
excellence in conservation, research and utilization of tropical 
biodiversity by the year 202062. The ultimate objective of this policy is to 
conserve Malaysia's biodiversity and to secure that its ingredients are 
exploited in a sustainable way for the social and economic development 
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61. A. Latiff & A. H. Zaki, Protection of Traditional knowledge, Innovations and Practices: The Malaysian Experience. School of Environmental and Natural 
Resources Sciences, Faculty of Science and Technology, Universiti Kebangsaan Malaysia 43600 Bangi, 
Malaysia.                                                                                                                                                     
62.  Ibid. at 13.                                                                                                                                                                                                                                         
 of the country63. In all, the national policy stipulates 11 guiding principles 
relating to the conservation and the sustainable use of biodiversity.                    
It is worth noting that the adoption of a National Policy on Biodiversity 
has paved the way for the promulgation of a considerable number of state 
and federal enactments on the conservation of biodiversity. Most 
responsibilities to pass and to implement such statutes are jointly 
exercised between the Federal and State competent authorities. However, 
pursuant to the Federal Constitution, there are other responsibilities, 
which fall under the Federal or State authority alone. Examples for the 
Federal and State enactments on the conservation of biodiversity include: 
Environment \Quality Act 1974, Customs (Prohibition of exports) 1993, 
Aboriginal Peoples Act 1960, Land Conservation Act 1960, Natural 
Resources Ordinance 1949, Forest Ordinance 1954, Fauna Conservation 
Ordinance 1963, Wildlife Protection Ordinance 1958, Natural Resources 
and Environment Ordinance 1993 and the Public Parks and Greens 
Ordinance 1993. In the context of reviewing some of the Federal and 
State statutes on biodiversity, it is worth referring to the legislative 
initiative undertaken by Sarawak State, which is considered one of the 
richest Malaysian states with biodiversity, traditional knowledge and 
natural resources. This initiative was prompted, inter alia, by the 
discovery of bioactive chemical composites known as "calanolids" from 
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 some local plants by the National Cancer Institute, USA, and the IPR as 
well as the awareness of the local communities of their equitable rights 
over the local plants, which led to this great break through.                          
As a result of all the above, the Sarawak state promulgated Sarawak 
Biodiversity Centre Ordinance 1977 and Sarawak Biodiversity (Access, 
Collection and Research) Regulation 1998. All these enactments and 
regulations provide detailed provisions aimed at regulating access to 
biodiversity with a view of securing the equitable rights of local 
communities and facilitating access to genetic resources. For example, 
the Biodiversity (Access, Collection and Research) Regulation, which 
came into force on January 1 1998, has established the Sarawak 
Biodiversity Council to regulate access to, collection of, study and 
research on, experiment, protection, utilization and export of the State's 
biodiversity64. To ensure the implementation of its duties, the Council has 
formed the Sarawak Biodiversity Centre in July 1998. This Centre has 
introduced a Research Permit System to secure the conservation, 
sustainable use of the State's biodiversity, as well as fair and equitable 
sharing of benefits among all stakeholders. In order to ensure this, the 
Research Permit System prescribes the following headings:                        
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 (a) Definitions of terms. 
(b) Types of permit. 
(c) Eligibility of permit. 
(d) Local sponsor and local collaborator requirement. 
(e) Penalty for non-compliance. 
(f) Research agreement. 
(g) Application process.  
Doubtless, the above prescribed components require further enabling 
provisions for the Research Permit System to be effective and 
transparent. To be as such, the traditional cultural rights stipulated in the 
relevant international and regional instruments should be fully observed.  
The Experience of South Africa                                                             
         South Africa is endowed with rich and diverse natural resources, 
traditional knowledge and biodiversity. It ranks sixth out of the world's 
seventeen mega diverse countries, with more than 20000 various plants, 
which equals 10% of all the known species of plants on Earth65. 
Unfortunately, these resources were and continued to be subjected to 
various forms of bio-piracy. According to a report presented by the 
African Centre for Biosafety, (ACB), a non-profit organization based in 
South Africa, international businesses and institutions have for years 
generated profitable monopolies on Africa's genes, plants, and associated 
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 traditional knowledge without regard to the equitable rights of indigenous 
and local communities66. In this respect, it is worth noting that some of 
the suspected biopiracy cases in South Africa involve giant corporations, 
such as Bayer and Louis Vuitton (Christian Dior), small health 
companies, and the government of USA67.                                                   
         Therefore, in response, South Africa has passed the Biodiversity 
Act, 2004 to provide for the management and conservation of its 
biodiversity within the framework of the National Environmental 
Management Act; the protection of species and ecosystem that warrant 
national protection; the sustainable use of indigenous biological 
resources; the fair and equitable sharing of benefits arising from 
bioprospecting involving indigenous biological resources; the 
establishment and functions of a South African National Biodiversity 
Institute; and for other related purposes68. This Act, according to Crispian 
Olver, the Director-General of Environmental Affairs and Tourism is 
probably the most exciting biodiversity enactment, which South Africa 
has passed in years69.                      
                                                 
66. Traditional Knowledge Bulletin. Traditional Knowledge Analysis and Information Service. hhtp://tkbulletin.wordpress.com 
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          The Biodiversity Act, 2004 regulates, inter alia, biopospecting, 
access and sharing of benefits derived from indigenous biological 
resources and traditional knowledge with indigenous people and local 
communities. In relation to this, the Act prescribes detailed rules in 
sections 80 to 93 aim at regulating bioprospecting involving indigenous 
biological resources, the export from South Africa of such resources for 
the purpose of bioprospecting or any other type of research, and for 
securing a fair and equitable sharing by stakeholders of benefits derived 
from bioprospecting involving indigenous biological resources.                         
In relation to bioprospecting, section 80 of the Act stipulates that a permit 
in the prescribed form must be obtained to engage in bioprospecting 
involving any indigenous biological resources, or export from South 
Africa any of these resources, which includes:                           
(a) any resource consisting of any living or dead animal, plant or other 
organism of an indigenous species;                                                             
(b) any resource whether gathered from the wild or accessed from any 
other source, including animals, plants or other organisms of an 
indigenous species cultivated, bred or kept in captivity or cultivated or 
altered in any way by means of biotechnology;                          
(c) any cultivar, variety, strain, derivative, hybrid or fertile version of any 
indigenous species or of any animals, plants or other organisms referred 
to in paragraph (b), and                                                                             
 (d) any exotic animals, plants or other organisms, whether gathered from 
the wild or accessed from any other source which, through the use of 
biotechnology, have been altered with any genetic material or chemical 
compound found in any indigenous species or any animals, plants or 
other organisms referred to in (a) or (b); but excludes:                          
(i) genetic material of human origin;                                                              
(ii) any exotic animals, plants or other organisms, other than exotic 
animals, plants or other organisms referred to in paragraph (a), and           
(iii) indigenous biological resources listed in terms of the International 
Treaty on Plant Genetic Resources for Food and Agriculture.                         
The Act stipulates in section 82 certain restrictions for the grant of a 
permit with a view of protecting the interests of various stakeholders. In 
accordance with these restrictions. The issuing authority before granting 
the permit for bioprospecting must protect the interests of any of the 
following stakeholders:                                                                               
(a) A person, including any organ of state or community, providing or 
giving access to the indigenous biological resources to which the 
application relates; and                                                                                 
(b) an indigenous community:                                                                     
(i) whose traditional uses of the indigenous biological resources to which 
the application relates have initiated or will contribute to or form part of 
the proposed bioprospecting; or                                                                  
 (ii) whose knowledge of or discoveries about the indigenous biological 
resources to which the application relates are to be used for the proposed 
bioprospecting.                                                                                          
         If a stakeholder has an interest as explained above, the issuing 
authority must make sure that before a bioprospecting permit is granted 
that:                                                                                                               
(a) the applicant has disclosed all material information relating to the 
relevant bioprospecting to the stakeholder and on the basis of that 
disclosure has obtained the prior consent of the stakeholder for the 
provision of or access to such resources;                                                     
(b) the applicant and the stakeholder have entered into:                          
(i) a material transfer agreement that regulates the provision of or access 
to such resources; and                                                                                
(ii) a benefit-sharing agreement that provides for sharing by the 
stakeholder in any future benefits that may be derived from the relevant 
bioprospecting; and                                                                                     
(c) the Minister has approved the benefit-sharing and material transfer 
agreements70.                                                                                               
In addition to the above, the issuing authority may engage the applicant 
and stakeholder on the terms of a benefit-sharing or material transfer 
agreement facilitate negotiations between the applicant and stakeholder to 
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 ensure that those negotiations are conducted on an equal basis.                          
Wًith regard to benefit-sharing agreements, section 83 of the Act 
stipulates that these agreements must be in the prescribed form and spell 
out the following:                                                                                       
(a) the type of indigenous biological resources to which the relevant 
bioprospecting  relates;                                                                                 
(b) the area or source from which the indigenous biological resources are 
to be collected or obtained;                                                                        
(c) the quantity of indigenous biological resources that is to be collected 
or obtained;                                                                                                
(d) any traditional uses of the indigenous biological resources by an 
indigenous community; and                                                                         
(e) the present potential uses of the indigenous biological resources;          
(f) the manner in which and the extent to which the indigenous biological 
resources are to be utilized or exploited for purposes of bioprospecting,  
and                                                                                                           
(g) the manner in which and the extent to which the stakeholder will 
share in any benefits that may arise from the bioprospecting.                     
Furthermore, section 83(2) provides that a benefit-sharing must be 
submitted to the Minister in charge for approval. Without this approval, 
the benefit-sharing agreement or any amendment to the agreement will 
not take effect.                                                                                           
          It is worth noting that, pursuant to section 85(1) of the Act, a 
Biodiversity Trust Fund is established into which all moneys arising from 
benefit-sharing and material transfer agreements, and due to stakeholders, 
must be paid, and from which all payments to, or for the benefit of, 
stakeholders must be made. This Fund is considered as trust money 
within the conditions of the Public Finance Management Act, and is 
managed by the Director-General of national Department of 
Environmental Affairs and Tourism in accordance with these terms.          
Conclusion                                                                                               
         It is quite clear from the above analysis that the intellectual property 
regime, although it provides flexible rules that might be used for the 
protection of traditional knowledge and associated genetic resources, it is 
not appropriate and effective mainly due to the very nature of traditional 
cultural rights and the associated resources of traditional owners. This is 
evident in the rules pertinent to patents, trademarks and trade secrets, the 
sui generis system of new plant varieties, which were considered in this 
chapter.                                               .                                                        
         Therefore, it is imperative for the countries that are rich with 
traditional knowledge and biodiversity; especially the least developed 
ones (LDCs) to search for legal alternatives to protect its biodiversity and 
the traditional cultural rights of its indigenous people and local 
communities. As it has been seen, this is urgently needed in Sudan, which 
 up-to-date lacks a comprehensive enactment that protects traditional 
knowledge and the associated genetic resources. In doing so, least 
developed countries may draw from the experience of some developing 
countries, which have successfully passed comprehensive enactments 
aimed at protecting its biodiversity and the traditional knowledge of their 
local communities. In this context,  the legal measures adopted by 
Malaysia and South Africa for the protection of biodiversity and 
traditional knowledge of local communities provide a good example for 
such comprehensive enactments the least developed countries may draw 
from in the process of making their own enactments.                                    
 
 
  
 
 
 
 
 
 
  
 
 
 Chapter Four 
Conclusions and Recommendations 
 
         In conclusion, it is widely acknowledged that traditional knowledge 
and the biodiversity of indigenous people and local communities are 
important source of sustenance for the traditional owners. This is well 
illustrated in the various uses of traditional knowledge and the associated 
genetic resources, which were considered in the previous chapters. 
Moreover, traditional knowledge and the related genetic resources reflect 
the lifestyles, religious and spiritual values of the indigenous people and 
local communities. Regrettably, the benefits derived from the exploitation 
of traditional knowledge and the biological natural resources of local 
communities are exclusively enjoyed by multinational industries, which 
for years have exploited such knowledge and resources without sharing 
the benefits derived therefrom with the local communities.                         
Consequently, considerable efforts were made at the international and 
regional level with a view of protecting traditional knowledge and the 
biological natural resources of local communities. Examples include: the 
CBD, United Nations Declaration on the Rights of Indigenous Peoples, 
the Pacific Regional Framework for the Protection of Traditional 
Knowledge and Expressions of Culture, and the African Model 
 Legislation for the Protection of the Rights of Local communities, 
Farmers and Breeders, and for the Regulation of Access to Biological 
Resources. In addition, the working groups established by WIPO and 
UNESCO had proposed guidelines for the negotiations of agreements 
pertinent to traditional knowledge and associated genetic resources of 
local communities.                                                                                     
         All the above endeavors, which were and continued to be 
undertaken at the international and regional level aim at eliminating or 
reducing the bio-piracy of traditional knowledge and related genetic 
resources, preventing the use of traditional cultural rights of traditional 
owners in a distorted way, ensuring equitable sharing of benefits arising 
out of the exploitation to the traditional owners, broader application of 
traditional knowledge and access to such knowledge and related natural 
biological resources, protection of traditional lifestyles of local 
communities, and the preservation of the environment.                          
Yet, the international and regional instruments referred to above apply 
only to member States. In addition, the rules embodied in some of these 
instruments, as the case with most international instruments, are of 
guiding nature, that is, they are not binding. Thus, a member State may 
discard any of the guiding principles embodied in any of these 
instruments. Furthermore, without the legal and technical assistance of 
the developed countries it is almost difficult, if not impossible, for the 
 developing and the LDCs in particular to implement these instruments at 
the national level in an effective way to protect the biodiversity and to 
secure the traditional cultural rights of traditional owners.                          
The intellectual property system is tailored in such a way so as to 
accommodate various types of intellectual property. Nevertheless, this 
regime as it has been shown in the third chapter, is not that appropriate 
for the protection of traditional knowledge and associated genetic 
resources for the reasons which have been forwarded. The same applies 
to the Sui generic regime for the protection of new varieties of plants. 
Hence, it is crucial for the developing and the LDCS in particular, which 
lack a comprehensive legislative and institutional framework for the 
protection of traditional knowledge and the biological natural resources 
and/ or rely mainly on the intellectual property regime or the Sui generis 
system of new plant varieties to take the initiative to have such legislative 
framework to ensure the sustainable exploitation of biodiversity and to 
secure the traditional cultural rights of local communities.                         
Sudan is one of the LDCs that must take the initiative to adopt a 
comprehensive legislative and institutional; framework for the protection 
of the traditional cultural rights of local communities and the preservation 
of biological natural resources. In fact, the State should take such an 
initiative pursuant to Articles 11(3) and 13(5) of the Interim National 
 Constitution 200571, which dictate on the State to "promote, through 
legislation, sustainable utilization of natural resources and best practices 
with respect to their management, and to protect the cultural heritage, 
monuments and places of national historic or religious importance from 
destruction, desecration, unlawful removal or illegal export".                         
In comparison, there are some developing countries, for example, 
Malaysia and South Africa, which had succeeded in adopting 
comprehensive enactments for the protection of its biodiversity and the 
traditional cultural rights of local communities. These enactments, in 
addition to the relevant international and regional instruments, are useful 
source for other developing and, in particular the LDCs, which lack the 
needed regulatory measures for the protection of traditional knowledge 
and biodiversity to benefit and draw from them in the process of making 
their national enactments.                                                                             
         In light of all the above, the following recommendations can be        
made to fill in the legislative gap in relation to the protection of 
traditional knowledge and natural biological resources in Sudan:               
1. The State, through its competent authority should conduct a thorough 
review of the existing relevant regulatory framework in order to reveal 
the loopholes and, accordingly, propose the needed regulatory measures.  
2. The State should have in place a national policy on the protection of 
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 traditional knowledge and the biological natural resources, in light of 
which the comprehensive enactments and regulations should be proposed. 
3. All stakeholders should be consulted and involved, through their 
representatives in the processes relating to policy setting and the 
promulgation of enactments and regulations pertinent to traditional 
knowledge and biodiversity.                                                                       
4. The legal endeavors aimed at adopting a comprehensive and regulatory 
framework for the protection of traditional knowledge and biodiversity 
must be accompanied with awareness campaigns with a view of 
enlightening the traditional owners of their equitable rights over their 
traditional knowledge and related biological natural resources.                  
5. Most important, the State should provide the enabling environment, 
which secures democracy, accountability and transparency to ensure the 
effective implementation of any legislative and institutional framework 
that may be adopted for the protection of traditional cultural rights of 
local communities and the preservation of biodiversity.                                
 
 
 
 
  
 
 Select Bibliography 
 
Books 
 
G. Dutfield, & A JB, eds, Biodiversity, Culture, Conservation and 
Ecodevelopment. Boulder, San Francisco and London, West View Press. 
 
New World Encyclopedia. www.newworldencyclopedia.org 
 
S. A. Hansen and Justin W. Van Fleet, Traditional Knowledge and 
Intellectual Property. A Handbook on Issues and Options for Traditional 
Knowledge Holders in Protecting their Intellectual Property and 
Maintaining Biological Diversity. Centre for Science and Environment. 
 
The TRIPs, WIPO Publication No. 223(E) Reprinted 2006. 
 
WIPO Intellectual Property Handbook: Policy, Law and Use. WIPO 
2000. Second edition. Reprinted 2006. 
 
Wikipedia, the Free Encyclopedia. En.wikipedia.org 
 
  Articles 
  
A. Latif & A. H. Zaki, Protection of Traditional Knowledge, Innovations 
and Practises. The Malaysian Experience. School of Environment and 
Natural Resources Sciences. Faculty of Science and Technology, 
Universiti Kebangsaan Malaysia. Malaysia. 
  
C. M. Correa, Traditional Knowledge and Intellectual Property, Issues 
and Options Surrounding the Protection of Traditional Knowledge. 
Quaker United Nations Office (QUNO), Geneva. 
 
C. Jr. MD, Using the Merck-In Bio agreement to clarify the Convention 
on Biological Diversity. Colombia Journal of International Law 31(2) 
1993. 
 
T. Cottier and M. Panizzon, Legal Perspectives on Traditional 
Knowledge: The Case for Intellectual Property Protection. Journal of 
International Economic Law 7(2). Cambridge University Press. 
 
W. A. Lewis & Ramani, Ethics and Practice in Biotechnology: Analysis 
of the International Cooperative Biodiversity Group Project in Peru, 
Integrative Strategies Forum. Rockville. 
 United Nations Publications 
 
WIPO International Forum on "Intellectual Property and Traditional 
Knowledge: Our Identity, Our Future". Organized by WIPO in 
Cooperation with the Government of the Sultanate of Oman, Muscat, 
January 21 – 22, 2002. 
 
Developing and Implementing National Systems for Protecting 
Traditional Knowledge: A Review of Experiences in Selected Developing 
Countries. UNCTAD Expert Meeting on Systems and National 
Experiences for Protecting Traditional Knowledge, Innovations and 
Practices. Geneva. 30 October – 1 November 2000. 
 
Traditional Knowledge and Geographical Indications. 
www.iprcommission.org 
 
Official Record of the General Assembly, Sixty-first Session. Supplement 
No.53(A/53). Part one, chap. II, sect. A. 
 
 
 
 
 
 
 
 
 
 
 
   
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
   
